IT 15 MOW A LITTLE OVER NINE MGNTHS
since the current Employment Tribunals
Rules of Procedure came ir;to._force,'set_tii}g .
outaseties of mandatory requirements for
someonebringingor defending a claimin
the emiployment tribumal. Two riew cases
giveatelling mSIght astohowthoserules
and requiretments will be intetpreted by the
tribunalsand theEAT. :
Thereappears tobea s1gn1ﬁcant d1£fer- N
ence of approach between those who ch‘afted
the rules, and those whoare applymg therni,

Purpose and context of the rules.
Thesenew rules came into force at the same
time as, and go hand-in-hand with, the new
statutory workplace dispute resolution pro-
cedures. Like those procedures, they arise
out of the Employment Act 2002. When pro-
posing that act and that package of legisla-
tion to the House of Lords for approval in
February last year, Lord Sainsbury on behalf
of the Department of Trade and Industry was
quite clear as to what the new legislation was
intended to achieve. Referring to disputes at
work as expensive, stressful, and disruptive
for allinvolved, he stated:

“The main aim of those provisions canbe

simply put. Itis toencourage employers

and employees toresolve disputes
through workplace dialogue, rather than
through lifigation.”

The statistics as to the precise effect of the
new rules and procedures are still being com-
piled. However they do appear tobe having
the effect of significantly reducing the num-
ber of cases that end up inlitigation.

The Employment Tribunal Service annual
report, published in July, was telling as to the
reduction in applications registered. In the
year to March 2005, 86,181 claims were regis-
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tered atemployment tribunals in compari-
sanwith 115,042 claims in the previous year —
adecrease of over 25 per cent.

Other factors may have contributed to
that downturn; 2004 saw a large number of
multiple party claims, and working time
cases have become less commor. [t may fur-
ther be the case that we have experienced a
‘bubble’, while those who would otherwise
have claimed are going through dispute res-
olution, or while claimants generally getto
grips with the new requirements of bringing
aclaim. However, it is tolerably clear that the
downturn is more than just coincidence and
new rules are having the effect of reducing
the number of claims before tribunals.

Howr the rules are being applied by
the cowrts
The Rules set out a series of matters that must
beincluded in a claim form or respanse before
itwill beaccepted by a tribunal, Ostensibly
that would appear to be asensible approach.
The President of the EAT recently described
the requirements of the rules as follows:
“On the face of it the new Rules are
extremely welcome, whereby thereisa
gateway to ensure thatapplications or
responses kick off ona sensible and com-
pletebasis from the beginning, so that
there is no need for subsequent clarifica-
tions. In the first instance, the ET secretary
and, in the second instance, the chairman
are the guardians of those gateways.”
However, in practice, strict application of
the ruleshas led to a number of cases being
refused at first instance. Further, the degree
to whicha claimantis expected to comply
with those requirements has recently led the
EAT to criticise the rules and suggest that
they should bere-drafted.

Becent cases

The EAT has considered the approach tri-
bunals should take to the acceptance or rejec-
tion of claim forms intwo recent cases. Prom
those cases it emerges very clearly thatthe EAT
and tribunals willnot prevent claims from
being heard or defended on the basis solely of
technical breaches of rules, That approach,
common sense though it s, is instark conirast
with the rules taken at face value.

Rule 1 deals with the process of bringing a
claim. Whereas previously a tetter with the
relevant details would suffice, now
claimants are required to use the prescribed
claim form, which is self-explanatory.

Rule 1{4) sets out nine items labelled ‘(a)” -
to (i)’ which are described as “required
information”. If the claim does not set outall
the relevant “required information”, includ-
ing “details of the claim”, itis provided by
r3(2) that the Secretary of the Employment
Tribunal shall notaccept the claim.

If the Secretary does not accept the claim
he must then refer the matter to a chairmanirn
accordance with r 3(3)-(5) who will then
decide, subject to a power of review, whether
a claim is tobe accepted or rejected.

That approach, of not accepting claims
that do not comply with the requirements of
the rules departs significantly from the pre-
vious regime. For many years previously the
approach taken by tribunals and the EAT
was thatif parties failed to comply with
requirements of an ET1 or ET3, then in most
cases the matter was deatt cases by accepting
the application or the response as valid, and
dealing withinadequacies by way of subse-
quent directions or applications for further
information or further and better particulars.
Now a specific testhasbeenset out fora
claim to be valid.



Grimmer v KLM Cityhopper UK [2005]
IRLR 596 EAT

On 17 March 2005, the case of Grimmer v KLM
Cityhopper UK came before HH]J Prophetin
the EAT. Inthat casehe considered the
requirements of r 1 and the extent to which
compliance with them should be required
before a ciaim was permitted to proceed
before the employmenttribunal.

Mrs Grimsher submitted a claim to the
Employment Tribunal. She indicated that
she had no representative acting for her but
was assisted by the TGWU. Shefilled in the
details requested of her on the form IT1. In
Box 1, which asked her to give the type of
complaint she wanted the iribunal to decide,
she put down:

“FLEXIBLE WORKING.”

In Box 11, which asked her to give details
ofher complaint, she attached a statement
which said:

“The company’sbusiness argument for

refusing my application is based upon

their assumption that, if they concede to
my request, others would be requesting
similar/same working arrangements.”

She duly received a letter from the
Employment Tribunal stating that her claim
could notbe accepted and had been referred
to the chairman for failure to provide “details
ofher claim” and a statement to the effect
that she had not complied with the statutory
grievance procedures.

She quickly instructed solicitors who
made clear that Mrs Grimmer had raised an
appropriate grievance, but the chairman
rejected the applicationagain, on the
grounds that details of her claim had not
been provided as required by r 1(4).

The EAT allowed Mrs Grimmer ‘s appeal.
In doing so HH] Prophet defined the test for
“details of the claim” for the purposes of the
Rules as being “whether it can be discerned
from the claimas presented that the claimant
is complaining of an alleged breach of an
employment right which falls within the
jurisdiction of the Employment Tribunal”.

His criticism of astrict application of the
ruleswent further. He stated:

“The Rules cannotbe seenin isolation.
The chairman, unlike the secretary whose
functions are administrative has, as an
independentjudicial person, to domore
than merely run down a checklist. He or
shemusthave inmind the overall inter-
ests of justice. Itisa very serious step to

deny a claimant or for that matter a

respondent the opportunity of having an

employment rights issue resolved by an
independentjudicial body, ie, an employ-

ment tribunal. Most chairmen would not

wish to feel forced to do so without their

being a very good reason.”

Hecited Neill ] in the 1983 case of Burns
International Security Services (LK) Lid v Butt
[1983] ICR 547, where Neil ] stated (albeitin
relation to the rules then in force):

“Ttseems to us that in the field of indus-

trial relations where application forms are

frequently completed by individual
employees without professional assis-
tance a technical approachis particularly
inappropriate...

“...therules did not require that the com-

plaint as presented should be free of all

defects orshouid be in the form in which it
fmally came before the tribunal for adjudi-
cation. The purpose of the rulesis to
ensure that the parties know the nature of
the respective cases which are made
against them.”

HH]J Prophetstated that those who
drafted the 2004 rules had failed tohave
properregard for those principles. The EAT
was of the view in Grimmer that what on the
faceif itmighthavebeen regarded in the
Rulesas a mandatory requirementshould
not be taken to the point of denyinga
claimant access to the employment tribunal
system. The judgment stated that the thresh-
old for access should, in the interests of jus-
tice, be keptlow.

Thirdly, the EAT was of the view thata

vital principle emerged from a full reading of

NeillJ'sjudgment in Burns. Namely that, as
quoted above, the Rules of Procedure cannot
cut down on an employment tribunal’s juris-
diction to entertain a complaint that the pri-
marylegislation providing an employment
right empowersitto determine. Ifthereisa
conflict, the Rules must give way.

Richardson v U Mole UK Ltd {2005] IRLR
668 EAT

Asimilar issue came to be considered by the
President Burton ] on 9 June. This time, the
breach of r 1 that led a claim to be rejected
was a failure on the claimant’s part to state
expressly whether he was an employee of the
respondent.

Rute 1(4) provides that a claimantis
required to state in the claim form whether or
nothe was an employee of the respondent.
This particular case concerned a claim form
that was presented prior to April 2005 and
therefore wasnot required to be on the new
form, which has a tick boxin relation to the
question of whether a claimant was
employed ornot. However, the claimant did
not expressly siate she was anemployee,

although the factthat she was could be dis-
cerned from other matters set outin the form.
BurtonJheld that in a case such as this,
where it would be asserted, and accepted by
the respondentif asked by the chairman, that
the error in the claim form was an immaterial
one, a claim should not be prevented from

going forward.

The EAT cited HHJ Prophet’s decision in
Grimmer, but stopped short of the direct criti-
cisms of the rules that he had made, There are
however fairly clear indications of how the
requirements set out in the rules are regarded
inBurton]'sjudgment.

In déscn’bing the fribunal’s decision to
reject the claim for an immaterial breach in
this case, he states {at para 2 of the judgment}

“Tam satisfied, however, that thisis a situ-

ation in which the tribunal acted in what it

saw tobe the strictest possible compliance
with what Ihave no doubt this fribunal, as
domany other employment tribunals,
regard asbeing uﬁsaﬁsfactory Rules.”

Heexpresses sympathy with tribunals
who consider the rules to be unsatisfactory
and goes on to say that whilstin this case
he was able to find a sclution that prevented
the claim from being rejected (again at para
2), “itmust nevertheless be said that the
sooner that these rules are looked atagain
the better”.

itmay therefore be that the rules are
amended in the future, but for the moment
they stand as they are.

Theapproachadopted in Richardsonv U
Moleappearstobe that, in a case such as this,
where it would be accepted by the parties,
that the error was an immnaterial one, and
where itis quite plain that on areview the
claim would havebeen allowed to go for-
ward, the claim should be accepted when
presented to tribunal.

For those whao have had a claim or
response rejected by the tribunal for a
minor breach of the rules, or who are
facing a defence on that basis, it is
worth noting that the requirerments of
the new rules are not being alfowed by
the EAT to prevent otherwise arguable
‘cases ar deferces being brought.
Whaere the effect of the rules is to do
s0, it appears they will give way.

Deshpai Panesar is a barrister practising from
13 King's Bench Waik. Paul Gurnham is a pupil t
13 King's Bench Walk

23.09.05 sJ 1111




